The "Fusion" of Law and Equity?: A Canadian Perspective on the Substantive, Jurisdictional, or Non-
Fusion of Legal and Equitable Matters
Leonard I Rotman* 
Equity, in its broad understanding, has long been a fundamental part of law. Its history may be traced through principles illustrated in the Old Testament and, in various formulations, through Ancient Greek and Roman legal constructs, as well as in Natural Law and Canon Law. While the historic presence of equity within various systems of law is unquestioned, the jurisdiction of equity within contemporary legal systems has been a matter of significant debate and confusion. Facilitating a better understanding of the contemporary role of equity requires knowledge of its meaning and the implications of the historic merger of legal and equitable jurisdictions. This paper establishes a framework for appreciating the contemporary challenges faced by equity by examining the Supreme Court of Canada's analysis of the merger of legal and equitable jurisdictions in two major cases involving allegations of breaches of fiduciary duty: Canson Enterprises Ltd v Boughton & Co and Hodgkinson v Simms. The inconsistent application of equitable principles in these cases demonstrates the court's confusion over the effects of the historic merger of law and equity and offers a valuable perspective for

I. Introduction
E quity 1 has long been a part of law, complementing its strength and ameliorating its deficiencies. Over its history, equity developed a number of key principles that advanced the law. One of these is the trust, which is often described as equity's greatest invention.
2 Another 1. The use of the term "equity" herein refers to the larger philosophical jurisdiction under which various equitable jurisdictions and principles (such as the equitable, as opposed to legal, interest in land) exist.
Where specific instances of equity are referred to in the text, they will be distinguished accordingly, such as by the use of the phrase "English Equity" to designate that specific jurisdiction and its principles. Law's movement closer to equity in areas such as contract, tort, and unjust enrichment has combined with a greater emphasis towards achieving enhanced certainty in law to hasten equity's marginalization in contemporary jurisprudence. 7 These developments have had deleterious effects on the understanding of the substantive jurisdiction of law and equity. When this desire for certainty is combined with the decreased emphasis on substantive equity within Canadian and American law schools, 8 equitable doctrines such as fiduciary duty that emphasize abstract principles rather than more easily discernible and predictable rules have struggled to maintain their traditional roles. 9 What has generally been ignored in this restructuring of the legal landscape is that, despite its struggle towards achieving certainty, the law actually benefits 7 .
Notwithstanding the general lack of knowledge of equity and equitable doctrine, the maxims of equity appear to retain a curious currency in contemporary jurisprudence: see e.g. Jeff Berryman, "Equity's Maxims as a Concept in Canadian Jurisprudence" (2012) 43:2 Ottawa Law Review 165. 8.
While it is difficult to pinpoint precisely when the abandonment of equity as a substantive part of the law school curriculum occurred, it would seem to have occurred within the last half century; see Louise Weinberg, "The New Meaning of Equity" (1977) 28:4 Journal of Legal Education 532 at 536 (the author indicates that while in 1949, eight of 108 law schools responding to a survey answered that they had eliminated separate courses in equity, in a 1967 survey of all 115 law schools then-accredited by the Association of American Law Schools ("AALS"), equity, in some form, was a required first-year course in only 11 schools, a required upper-year course in a further 19 schools, and available as an elective in only 32 schools); see also Louis from a certain amount of fogginess. 10 This paper emphasizes that equity ought to be understood to have a continuing and substantive role in contemporary law and legal education. Equity is not only a method by which the rigours of the common law are tempered and its gaps filled, nor is it merely a competing system to the positive law. Rather, equity is more appropriately understood as a process by which positive law is brought closer to the human condition. 11 It is a way of elevating the law and facilitating the achievement of justice in the 10. This is becoming increasingly recognized in contemporary legal literature.
See e.g. Seana Valentine Shiffrin, "Inducing Moral Deliberation: On the Occasional Virtues of Fog" (2010) 123:5 Harvard Law Review 1214 (where the author disputes the conventional wisdom that celebrating the clarity and certainty of legal rules must necessarily correspond to devaluing the flexibility and adaptability of legal standards. Instead, she argues that " [b] y framing the prima facie unclarity and uncertainty of legal standards as a defect, the traditional picture ignores the salutary impact that superficial opacity may have on citizens' moral deliberation and on robust democratic engagement with law" at 1214); note also Yuval Feldman & Shahar Lifshitz, "Behind the Veil of Legal Uncertainty" (2011) 74:2 Law and Contemporary Problems 133 (which "challenges the conventional view [that uncertainty in law is bad] and proclaims the advantages of legal uncertainty" at 134; and "properly used, uncertainty can dramatically enhance efficiency and fairness" at 174). 11. Gary Watt, Equity Stirring: The Story of Justice Beyond Law (Oxford: Hart Publishing, 2009 )("[e]quity is not Utopian, it simply reaches beyond the routines of law towards the particularities of the human condition" at 243); see also Philip A Ryan, "Equity: System or Process?" (1956) 45:2 Georgetown Law Journal 213 ("[e]quity is a process, but it is a process of a far broader and more important kind than procedure, even when this is taken in its widest possible sense. Equity viewed as a process accomplished the conversion of morality into law; procedure is merely the means of recognizing the conversion in a particular case ... " at 222).
broadest sense of the term 12 while providing sound parameters for the exercise of judicial discretion. However, this historic role is threatened by misunderstandings of the implications of merging legal and equitable jurisdictions that remain in the present day.
In the process of establishing a conceptual framework for understanding the merger of law and equity, this paper looks initially to equity's historical and conceptual origins. Next, it examines the effect of the merging of legal and equitable jurisdictions, historically and by way of two contemporaneous cases decided by the Supreme Court of Canada:
Canson Enterprises Ltd v Boughton & Co
13 ("Canson") and Hodgkinson v Simms 14 ("Hodgkinson"). The paper then illustrates, by way of these cases, how similar fact patterns sharing a common feature 15 may be resolved differently, depending on whether one views equity as being "fused" with 12. See Howard L Oleck, "Historical Nature of Equity Jurisprudence" (1951) 20:1 Fordham Law Review 23 ("[e]quity, certainly in its historical moral sense, and hopefully in its administrative sense, is the principal technique thus far developed to make certain that law always will be readily adaptable for, and directed toward, the achievement of justice" at 44); Watt, ibid ("[w]ithout equity, the law's story becomes all rules and no justice" at 45; and "[e]quity does not set out to produce an ideally righteous system … but it sets out to make the system of regular law more just" at 102-103); see also Ryan, ibid (" [w] hat is necessary is to have some adequate grasp of Equity as a built-in dynamism necessary for progress in any system which purports to administer justice" at 217); Robert H Rogers, "A Lesson in Equity" (1915) 49:4 American Law Review 510 (" [l] egal justice is the law's attempt at approximate justice from the standpoint of social expediency … But the justice of equity, as originally intended and administered, was man's best attempt to arrive at real justice regardless of law or rule" at 535). 13. (1991), 85 DLR (4th) 129 (SCC) [Canson] . 14. (1994), 117 DLR (4th) 161 (SCC) [Hodgkinson] . 15. In both of these cases, the damages claimed were not entirely related to the direct actions of the alleged wrongdoers, but were dependent upon the effects of secondary forces that were said to have flowed directly from the wrongdoers' breach of duty. In both cases, the Supreme Court of Canada was also confronted with, inter alia, the application of common law versus equitable causation and the relevance of the principles of foreseeability, remoteness, and intervening act.
the common law (and thereby having its principles being fully integrated with or subsumed under the common law) or simply merged with it (whereby equitable principles retain their theoretical and substantive distinctiveness from those of the common law).
II. The Historical and Conceptual Origins of Equity
Despite equity's historic role in developing greater justice for law, its continuation as the conscience of law has been potentially jeopardized by its uncertain application in contemporary jurisprudence. 16 Early in the history of various legal systems, it was recognized that for law to be just, it had to balance broadly-worded and rigidly applied positive laws of general application with more case-specific and flexible legal applications that could respond to new and unique circumstances. The challenge of appealing to the general and the specific, being rigid, yet flexible, and simultaneously precise and open-ended meant that complementary systems were required to bring together these antagonistic goals.
The idea of complementary legal jurisdictions helps to explain the historical purpose and function of equity. Equity works alongside the law, supporting it where it is deficient and enabling the law to adequately respond to the individual requirements of particular circumstances. It occupies a supplementary jurisdiction to the common law that props 16 up and improves the latter without being inferior to it or lesser in importance. 17 The development and situation-specific application of equitable principles humanized and contextualized the law's otherwise antiseptic nature, which made the law more just. 18 In accomplishing these diverse tasks, equity did not replace the common law, but maintained a conceptual separation from it, all the while harmonizing law with the needs and requirements of evolving social structures and relationships.
As a supplemental jurisdiction to the common law, equity could not function independently of the former; as Maitland famously said, equity, without the common law, would have been "a castle in the air".
19
It is equally important, however, to understand that the common law, without equity, would have been "barbarous, unjust [and] absurd". 20 Today, equity is clearly "part of the warp and woof of our substantive law", 21 but the precise role it plays in contemporary law is often unclear. Despite the symbiotic relationship between law and equity, common law practitioners were concerned about the competition that equity 17. Acknowledging the supplementary jurisdiction of equity does not, however, entail, that equity is either inferior to or lesser in importance than the common law. abandoned, the doctrines of equity that were formulated and refined in Chancery did not lose their validity with the shuttering of that court. Watt expressly recognizes this important distinction:
[w]e do not mourn the passing of the old Court of Chancery with all the evils it perpetuated … but we should not make the mistake of sealing its treasure in the tomb. The treasure of chancery is a living language; a vital repository of checks and balances that maintain the law's just operation in the zone between too much rigour and too much flexibility … [A] legal language of equity is a thriving legacy of the Court of Chancery. Chancery language still has the capacity to inform the art of bending rules without breaking them and the capacity to reform the law without deforming it.
26
Despite the merging of law and equity, the continuing role of equity postmerger remained contentious. Lionel Smith has described the distinction in views over the merger of law and equity as "equity pragmatism" and "equity purism". 27 In his view, the equity pragmatist "sees the legacy of equity as an historical fact that merely complicates the correct understanding of the modern law". 28 To the equity pragmatist, the common law and equity are not watertight compartments, but part of the "tapestry of law" and can be drawn upon freely or even in combination. The equity purist, on the other hand, "believes in the continuing distinctness of equitable reasoning, equitable doctrines, equitable traditions". 29 To the equity purist, equity should never be infused with common law notions. 30 The fact of the jurisdictional merger of law and equity did not change the various reasons for creating equity in the first place nor make its doctrines and remedies 26 "segregationist spirit" in his paper, in which equity is to be preserved as a separate and distinct body from the common law, with the preservation of the former's own, separate traditions from those of law at 54).
any more broadly available than previously. It did, however, eliminate the uncertainty over which court to file a claim in and ended the wrongful duplication of claims in both courts. Laycock is one prominent scholar who has argued in favour of the full and total integration of law and equity in a manner consistent with Smith's "equity pragmatist": these debates are no longer about law and equity; they are simply debates about our law. We should not view every incremental expansion of a feature once associated with common law or equity as an incremental victory for common law or equity. The one thing we may be sure of is that the legal or equitable origin of the feature does not motivate the decision. Equity is fully accepted; legal and equitable features compete on a level playing field, largely commingled and sometimes indistinguishable. The argument about law and equity is over; now we just argue what the rules ought to be on grounds that are substantive, political, or jurisprudential, but not on the grounds of the subordinate status of equity.
31
To Laycock, other than where references to equity have been codified, "law-equity arguments are always and exclusively a misleading distraction". 32 This sentiment may also be observed in Justice Stevenson's judgment in Canson, where he warned that "talk of fusing law and equity, only results in confusing and confounding the law".
33
Although this process of simplifying the law is a positive move, it does not require, nor should it require, the abandoning of principle. The fashioning of doctrine -and the corresponding rights and remedies flowing from it -is based in principle and should only be departed from on an equally principled basis rather than being rooted in mere practicality. Remedies are properly fashioned in relation to something; they ought not be developed for mere convenience or other equally inappropriate reasons. Remedies ought to always follow the law and be appropriate to the harm caused or loss suffered. 31 . Ibid at 81. 32. Ibid at 82. 33. Canson, supra note 13 at 165. See also Laycock, supra note 21 ("[t]o the extent that debate persists over discretion or other failures associated with equity, it is a general debate about the best way to run a legal system. The debate is not about the boundary between law and equity, and it distorts analysis to continue thinking in terms of law and equity" at 54).
In contrast to the equity pragmatist, who tends to focus only on outcomes, the equity purist focuses on doctrine and the applicability or appropriateness of any change or modification of principles or tenets of equity to assess changes to the application of equitable principles. These purists have stressed that the merging of legal and equitable jurisdictions is simply administrative and procedural in effect, bringing together historic law and equity jurisdictions in the same court, but maintaining the ideological distinctions between them. For example, Roscoe Pound has maintained that:
[a]lthough in all but five of our jurisdictions law and equity are administered by the same court, and often by the same judge, and in a majority of our jurisdictions they may be and are administered in the same proceeding, we still think and teach, and courts still judge, as if they were distinct jurisdictions. 34 
Similarly, as Master of the Rolls Sir George Jessel famously said in Salt v Cooper:
[i]t is stated very plainly that the main object of the [Judicature] Act was to assimilate the transaction of equity business and Common Law business by different Courts of Judicature. It has been sometimes inaccurately called "the fusion of Law and Equity"; but it was not any fusion, or anything of the kind; it was the vesting in one tribunal the administration of Law and Equity in every cause, action, or dispute which should come before that tribunal. That was the meaning of the Act. here was nothing in the Judicature Act which attempted to codify law and equity as one subject matter or which severed the roots of the conceptual distinctions between law and equity. The term 'fusion' used frequently in discussion at that time referred to the establishment of the new court with, by virtue of s 26, the jurisdiction of the old courts … It did not describe some new body of law which was neither law nor equity, and it was not susceptible of a construction that in any given case the new court had jurisdiction to produce a result which could never have been reached in any one or more of the old courts" at 45). There is no reason why the historical and necessary tenets of equity ought to have been altered or abandoned because of an administrative or procedural change or without significant and substantive reasons for doing so. Streamlining procedure or consolidating courts does not provide adequate reason or explanation for such a departure from longstanding practices. Although discussion about the fusion of law and equity has generated heated debate, to ignore that debate (as Laycock and Stevenson J suggest, above) because of, inter alia: (i) the commingling of legal and equitable principles, as, for example, with the doctrine of unconscionability in contract law; 36 (ii) the sense that equity "won" the battle, so there is no need to revisit it 37 or; (iii) that there is the potential to cause confusion by raising such arguments, ignores fundamental implications about the merging of the two jurisdictions.
While avoiding law-equity jurisdictional debates because of their potential to cause confusion may well be expeditious, such avoidance trades off a necessary element of judicial inquiry in order to simplify the process of arriving at a final determination of the matter in issue. In doing so, it also potentially ignores fundamental implications about the merging of the two jurisdictions in order to expedite a resolution that may well bring into question the authority and legitimacy of that resolution.
IV. "Fusion" and the Supreme Court of Canada
The Supreme Court of Canada has weighed in on the debate over "equity and fusion" in two significant cases: 
A. Canson Enterprises Ltd v Boughton & Co
In Canson, the appellants Canson Enterprises Ltd ("Canson") and Fealty Enterprises Ltd ("Fealty") and the respondent Peregrine Ventures Inc ("Peregrine") concluded an agreement to purchase and develop a property as a joint venture on the recommendation of the respondent, Treit. However, Treit had surreptitiously arranged a flip of the property in question, resulting in the developers paying $115,000 more for the property than necessary. Treit then split that "secret profit" with a third party. Peregrine knew about the flip, but did not disclose its existence to Canson and Fealty. The same lawyer, Wollen, acted as solicitor on all these transactions, including the final purchase by Canson, Fealty, and Peregrine. To further conceal the flip and secret profit from Canson and Fealty, the transaction in question was documented as a transfer from the original vendor directly to the purchasers.
Following the conclusion of the sale of the land, the appellants proceeded with their development, but the warehouse they built sank as a result of negligence by the soil engineers they had hired to analyze the property. The appellants initiated proceedings and subsequently won judgments against the soil engineers and pile-driving company for the damage caused to the warehouse. However, neither the soil engineers nor the pile-driving company had sufficient assets to satisfy the full amount owed. Ultimately, the mortgage company that had financed the sale and development of the property foreclosed, resulting in a shortfall of more than $1 million to the appellants.
The appellants subsequently commenced an action against Peregrine, Wollen, and his law firm Boughton & Co. The agreed-upon statement of facts indicated that "but for" the respondents' failure to disclose the land flip and the secret profit it generated, the appellants would not have purchased the property and, therefore, would not have been in a position to suffer the losses from its development caused by the negligence of the soil engineers and pile-driving company. The claim thus attempted to foist ultimate liability upon the respondents for initiating the chain of events that caused the warehouse to sink, notwithstanding that they neither hired nor had authority over the soil engineers and pile-driving company. The claim's attempt to circumvent principles of, inter alia, causation, remoteness, and foreseeability required that it be founded in an equitable cause of action rather than on a common law basis. This choice of law issue became a particular focus upon the case's appeal to the Supreme Court of Canada.
In his majority judgment in Canson, Justice La Forest appropriately describes the appellants' claim as one which would have resulted in no recovery had it been founded in a common law cause of action:
[i]f the action was one founded on breach of contract, it would be necessary to consider whether the damages suffered were within the reasonable contemplation of the parties. If the action was founded in negligence, it would be proper to apply principles of remoteness, foreseeability and intervening cause. And if the action was one for deceit or fraud, not only foreseeable but unforeseeable damages flowing from the deceit would be awarded, stopping, however, where the chain of causation was broken ... If the action were brought on any of these bases, then, the appellants could not recover for the very substantial damages that arose from the actions of the engineering firm and the pile-driving company. 40 Despite the existence of precedent holding that these considerations did not apply to claims of breach of fiduciary duty, 41 the ability to circumvent these matters did not sit well with La Forest J. As he states, "barring different policy considerations underlying one action or the other, I see no reason why the same basic claim, whether framed in terms of a common law action or an equitable remedy, should give rise to different levels of redress". 42 While La Forest J accepts that the appellants were entitled to 40 favour the substantive fusion of common law and equity or who believe that the Judicature Acts already created such an effect -whom he describes as "fusionists" -believe that a strong argument in favour of substantive fusion exists precisely so that like cases will be treated alike).
"choose the remedy most advantageous to them" 43 and that the respondents breached fiduciary duties owed to the appellants, his judgment indicates that he remains unconvinced that sufficiently different policy considerations existed to warrant granting equitable relief without accounting for foreseeability, intervening act, or remoteness. Consequently, his judgment limits the appellants' claim to losses directly attributable to Wollen's failure to disclose the property flip and not from the sunken warehouse development. The latter, he insists, were too far removed from the breach of fiduciary duty resulting from Wollen's failure to disclose the property flip and thus not appropriately attributable to the respondents.
In her minority judgment in Canson, Justice McLachlin, as she then was, correctly recognizes that different policy considerations apply to equitable compensation versus common law damages. Although she finds, in accordance with Caffrey v Darby
44
, that a fiduciary in breach of duty may be liable for the actions of third parties that are linked to the breach, she determines that the appellants' loss was not the result of Wollen's breach of duty, but of decisions made by the appellants and the individuals they hired. As she explains, "[i]t is fairer that losses arising from construction on the property after the purchase be borne by those who assume responsibility for the construction rather than by the solicitor who acted in the purchase transaction". should not, in fairness, be attributed to the defendant's breach of duty.
46
Stevenson J also concludes that the merger of law and equity has nothing to do with the determination of liability in Canson.
47
La Forest J's assertion that a common law or equitable claim ought to give rise to the same level of redress "barring different policy considerations underlying one action or the other" fails to recognize, as McLachlin J does in her judgment, that there are different policy considerations underlying equitable actions like breach of fiduciary duty than those corresponding to common law claims. While "but for", "cause-in-fact", or "sine qua non" causation generally satisfies the requirements of equity, the common law requires a finding of materiality or substantial cause to link the impugned activity with the harm to the plaintiff. 48 To conflate the various requirements existing in common law and equity or to equate equitable compensation and common law damages ignores those jurisdictions' 49 separate and distinct historical and doctrinal development. Like La Forest J, McLachlin J does not hold the respondents liable for the full amount of the loss suffered; her conclusion, like his, stems from an unwillingness to find that Wollen's liability would have extended to the appellants' development of the property if rooted in fiduciary duty, but not if it was rooted in contract or tort. However, in arriving at the same conclusion, she remains faithful to the historic and doctrinal distinctions of the common law and equity.
The distinctions in common law and equitable approaches to causation that proved to be so prominent in the result in Canson, as well as in distinguishing the judgments of La Forest and McLachlin JJ, are never reconciled in that case. Interestingly, they arise again in the 46. Ibid at 165. 47. Ibid ("[a] court of equity might not find some losses to be caused by a plaintiff rather than a defendant, and to be too remote in that sense, but it would not do so because of the fusion of law and equity" at 166). 48. See e.g. Andrew Tipping, "Causation at Law and in Equity: Do We Have Fusion?" (2000) 7:3 Canterbury Law Review 443 at 445. 49. For greater clarity, the use of the word "jurisdiction" here is not intended to indicate anything other than the separate conceptual and doctrinal bases of the common law and equity.
Supreme Court of Canada's subsequent judgment in Hodgkinson. In Hodgkinson, however, the implications of those distinctions are not seen to be problematic as they were held to be in Canson. Additionally, they are less clearly visible in the judgments in that latter case, notwithstanding that they figure equally prominently in the disposition in Hodgkinson.
B. Hodgkinson v Simms
In the Hodgkinson case, Hodgkinson, a stockbroker seeking advice on tax sheltering, hired Simms, an accountant who specialized in providing such advice. Hodgkinson advised Simms that he wanted to defer tax through the acquisition of stable, long-term investments. Simms suggested investing in multi-unit residential buildings ("MURBs"), which were conservative real estate investments according to conventional wisdom at the time. Hodgkinson then purchased four MURBs recommended by Simms. However, when the real estate market later experienced a sharp decline, Hodgkinson lost virtually all of his investments in the MURBs.
Hodgkinson subsequently discovered that Simms and his firm had received fees and payments regarding three of the MURB developments he had invested in. At no time had Simms disclosed these payments or that he had provided advice to the MURB developers to make their projects more desirable tax sheltering investments. 50 Hodgkinson then commenced legal action against Simms for negligence and breach of fiduciary duty. As a stockbroker who was wary of the high risk world of promoters, Hodgkinson trusted Simms' advice and stressed in his pleadings that had he known of Simms' relationship with the MURB developer, he would never have invested in the MURBs in question. La Forest J's majority judgment in Hodgkinson places significant emphasis upon the integrity of the relationship in Hodgkinson, not simply upon Hodgkinson's personal vulnerability created by his individual interaction with Simms. La Forest J's judgment focuses more upon the broader purpose of protecting important social and economic relations of dependency and vulnerability than in addressing the particular circumstances that existed between Hodgkinson and Simms. It is in the context of the former that La Forest J speaks of the "social importance of the fiduciary principle" 52 and emphasizes that "the law has recognized the importance of instilling in our social institutions and enterprises some recognition that not all relationships are characterized by a dynamic of mutual autonomy, and that the marketplace cannot always set the rules".
53
La Forest J also pays particular attention to the policy considerations that inform fiduciary law. This is indicated by his statement that "[t] he desire to protect and reinforce the integrity of social institutions and enterprises is prevalent throughout fiduciary law".
54 La Forest J emphasizes that "[b]y enforcing a duty of honesty and good faith, the courts are able to regulate an activity that is of great value to commerce and society generally". 55 This broader focus, which is characteristic of equity, is conspicuously absent in Canson. 56 However, La Forest J's judgment in Hodgkinson maintains the position he put forward in Canson that a plaintiff ought not be entitled to greater relief by choosing an equitable as opposed to common law cause of action. Justices Sopinka and McLachlin J's dissenting judgment in Hodgkinson disagrees with La Forest J's finding that a fiduciary relationship existed between Hodgkinson and Simms. They also state that literal "but for" causation had been rejected in British, Canadian, and United States case law for both common law and equitable claims; 57 more specifically, they rely on the fact that the Canson judgment had found that "the results of supervening events beyond the control of the defendant are not justly visited upon him/her in assessing damages, even in the context of the breach of an equitable duty". 58 For this reason, they disagree with the result found by La Forest J, concluding instead that Simms ought not be held liable for Hodgkinson's losses.
C. Analysis
In Canson, both the majority and minority judgments insist that the respondents' breach of duty -failing to disclose the property flip -is insufficiently material and too remote from the damages emanating from the sunken warehouse development -which was directly caused by the negligence of the soil engineers and pile-driving company -to result in the respondents' liability for the latter. Curiously, no similar causal problem was found to exist in the majority judgment in Hodgkinson, where Simms' failure to disclose his conflict of interest in the MURBs he recommended to Hodgkinson founded his liability for the loss in value of the MURBs directly caused by the real estate market downturn.
Despite emphasizing the importance of the distinction between Canson and Hodgkinson, La Forest J does not truly explain why a distinction exists between the two similar situations arising in those cases. In both cases, a failure to disclose a conflict of interest results in a finding of breach of fiduciary duty. Equally, in both cases a conflict of interest established the scenario for a second, causally unrelated, event that resulted in greater losses suffered than those emanating from the conflicts of interest. Where the distinction between the judgments in the two cases lies is in how far liability for a breach of fiduciary duty extends vis-à-vis the totality of losses suffered. In Canson, liability does not extend beyond the breach itself, which limits it to the increase in the purchase price of the property emanating from the flip and excludes losses from the warehouse development. Yet, in Hodgkinson, liability extends to the loss in value of the MURBs stemming from the market downturn, notwithstanding the lack of direct correlation between Simms' breach of duty and the market collapse.
La Forest J fails to indicate why the actions of the soil engineers and pile-driving company in Canson constitute an intervening act sufficient to break the chain of causation initiated by Wollen's lack of disclosure, whereas the results of the downturn in the real estate market, which was equally beyond Simms' control in Hodgkinson, remained causally tied to Simms' conflict of interest notwithstanding that that conflict neither caused nor otherwise influenced the real estate market crash. La Forest J insists in Hodgkinson that "[f ]rom a policy perspective it is simply unjust to place the risk of market fluctuations on a plaintiff who would not have entered into a given transaction but for the defendant's wrongful conduct". 59 Regarded in isolation, that conclusion may be deemed plausible, if not valid. What goes unexplained is why it is not equally unjust to place the risk of market fluctuations on Simms, since he had no greater control over the effects of the market than Hodgkinson did? La Forest J does not address this point.
Meanwhile, in Canson, both La Forest and McLachlin JJ deem it improper to hold the respondents liable for damages caused by the negligence of the soil engineers and pile-driving company when they neither hired those companies nor had any connection to or authority over them. However, La Forest J does not indicate why, in Canson, it is not unjust to place the risk of unforeseen subsequent events tied to the development of the property on Canson and Fealty when they testified that they would not have closed the purchase of the property -and thus would not have been in a position to have pursued the warehouse development and suffered the losses associated with that situation -had the increased purchase price caused by the real estate flip been disclosed. (ii) hire the negligent soil engineers and pile-driving company, and; (iii) have the warehouse sink, resulting in loss -had they known of the real estate flip.
La Forest J correctly asserts that Simms' breach of duty in Hodgkinson "goes to the heart of the duty of loyalty that lies at the core of the fiduciary principle". 60 Yet, could the same not be said of the breach of duty by the solicitor, Wollen, to his clients, the purchasers/developers in Canson? The distinction is made more curious by the fact that Simms' problematic action was his failure to disclose his conflict of interest, not that he failed to adequately perform his professional advisory function, whereas in Canson, Wollen neither adequately discharged his professional duties nor disclosed his conflict of interest in concealing the flip and pocketing fees from the appellants from transactions that were actually detrimental to 60 . Ibid at 208. their interests.
Holding Simms responsible for the market's effects on the MURBs appears to be based on equity's jurisdiction over conscience. If this is so, one may legitimately ask why the same rationale does not also justify placing the risk of misfortune resulting from the warehouse development in Canson on the respondents, who also acted against conscience by orchestrating and failing to disclose the real estate flip? By acting in breach of duty, the respondents in Canson, like Simms in Hodgkinson, ought to incur liability on the basis of the precedent in Caffrey v Darby, which McLachlin J relies upon in her judgment in Canson. There the court states:
... if they have been already guilty of negligence, they must be responsible for any loss in any way to that property: for whatever may be the immediate cause, the property would not have been in a situation to sustain that loss, if it had not been for their negligence. This principle in Caffrey v Darby explains Simms' liability for Hodgkinson's losses, notwithstanding that the direct cause of the loss was the bottom falling out of the real estate market rather than from any direct result of action taken by Simms. A wrong-acting fiduciary takes the world as he or she finds it. 62 Thus, the fiduciary in breach of duty becomes liable for all tangibly related occurrences arising subsequent to the wrongful action, including the actions of third parties or the effects of catastrophic events 61 that are linked to the breach. 63 Simms caused Hodgkinson to purchase MURBs in which the former had a conflict of interest. In doing so, Simms set a scenario into motion that left Hodgkinson susceptible to the ebbs and flows of the real estate market. From that point, he became responsible for whatever transpired; the implication of Caffrey v Darby is clear.
Playing out that same principle from Caffrey v Darby in the Canson case, then, ought to have held the respondents liable for the full amount of the losses suffered by Canson and Fealty, including the losses from the botched warehouse development. The explanation for such a result, as drawn from the precedent in Caffrey v Darby, is that Wollen would be assumed to undertake financial responsibility for any losses reasonably, logically, or sequentially tied to events set into motion by his breach of duty. That would include anything tied to the development of the land, including the ill-fated warehouse project, because Wollen's breach was an intimate, albeit secret, part of the transaction by which Canson and Fealty acquired the land upon which they constructed the warehouse. Without that transaction, they would not have been in a position to develop the warehouse or to suffer the losses from that development, notwithstanding that the losses were directly caused by third parties.
64
When viewed this way, the situation in Hodgkinson is, effectively, no different than that in Canson, save for the fact that the direct responsibility for the loss to the appellants in the latter was not an intangible phenomenon like the market, but, rather, the actions of people.
65 While La Forest J correctly states that " [i] n Canson the defendant solicitor did not advise on, choose, or exercise any control over the plaintiff's decision to invest in the impugned real estate", 66 the solicitor facilitated a scenario in which losses occurred that would not have transpired but for his actions. 67 Consequently, his actions ought to be seen as being as directly related to the loss in Canson as Simms' failure to disclose his conflict of interest is to the loss in Hodgkinson. 
D. Summary
In light of the disparate judgments in Canson and Hodgkinson, how may one summarize the present position of the Supreme Court of Canada on the merger of law and equity? Canson clearly endorses their substantive fusion, as indicated most readily in La Forest J's judgment:
[i]n time the common law outstripped equity and the remedy of compensation became [somewhat] atrophied. Under these circumstances, why should it not borrow from the experience of the common law? Whether the courts refine the equitable tools such as the remedy of compensation, or follow the common law on its own terms, seems not particularly important where the same policy objective is sought.
68
However, La Forest J's majority judgment in the Hodgkinson case, while not directly addressing the issue of fusion, is wholly inconsistent with the conclusion that legal and equitable jurisdictions in Canada have been substantively merged.
Canson's endorsement of fusion eliminates the potential benefits associated with choosing an equitable versus common law cause of action. This determination is certainly at odds with the principle established in Nocton v Lord Ashburton, 69 the case which famously resurrected equitable compensation. In that case, Lord Chancellor Viscount Haldane states that a court of equity will not refuse jurisdiction to hear a matter simply because the plaintiff may have available remedies at common law:
[i]t did not matter that the client would have had a remedy in damages for breach of contract. Courts of Equity had jurisdiction to direct accounts to be taken, and in proper cases to order the solicitor to replace property improperly acquired from the client, or to make compensation if he had lost it by acting in breach of a duty which arose out of his confidential relationship to the man who had trusted him. fiduciary relief belies his endorsement of fusion in Canson. 75 It also creates difficulty for those seeking a clear vision of the Supreme Court of Canada's perspective on fusion. The result is a rather muddled Canadian jurisprudence on the matter of fusion that lacks consistency and guidance for future applications.
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In characterizing the fusion of law and equity as including substantive matters, important distinctions between legal and equitable concepts and remedies have been inappropriately blurred. These distinctions are both historical and substantive; further, their implications reflect the separate historical rationale for and genesis behind the development of English hatever the original intention of the Legislature, the fusion of law and equity is now real and total" at 9); whereas, in Aquaculture Corp v New Zealand Green Mussel Co Ltd (1990), 3 NZLR 299 (CA) it is said that "[f ]or all purposes now material, equity and common law are mingled or merged. The practicality of the matter is that ... a full range of remedies should be available as appropriate, no matter whether they originated in common law, equity or statute" at 301.
Equity. As Justice of Appeal Keane explains:
[t]he ethical values of individual restraint, mutuality and social responsibility at play within the framework bequeathed by Chancery differ from the individualism and the universalism of the common law. To regard equitable doctrines as modular, so that they may be mixed and matched with common law rules so as to expand the scope of the judicial branch of government's regulation of self-interested action is to fail to appreciate these differences.
77
Notably, most judgments supporting the substantive fusion of law and equity are rather far removed from the time when those jurisdictions were merged. Further, they ignore significant and straightforward commentary by judges and noted scholars that were contemporaneous with or much closer in time to that occurrence and which find only an rationales to support their contentions. 79 While the boundary between the common law and equity is becoming increasingly blurred, it is important to recall, as Keeton explains, that "the distinction between common law and equity is not only one of history, but also one of attitude". 80 To substantively "fuse" legal and equitable jurisdictions would have required something more explicit than what may be seen in the legislation blending those jurisdictions in the various countries where such action was taken. What may be taken from this finding is to further affirm that the administrative fusion of common law and equitable jurisdictions altered procedure, but did not affect the distinct nature of legal and equitable doctrines. 81 In explaining the distinctiveness of legal and equitable principles, Loughlan states:
[s]ince equitable principles such as those applicable to fiduciaries fulfil a different social purpose from the law of contract and of tort, imposing, as they do, a strong duty to act only in the interests of the other, it is by no means clear that principles developed in respect to common law obligations should be utilised in the equitable jurisdiction. 82 The important distinction that remained after the merger of law and equity is, indeed, one of history and attitude, but also one of profoundly distinct ideas and approaches to law, leading to different results. Thus, "the measure of relief under the common law and Equity ought not be similar where the nature of common law and equitable duties -and their underlying policy rationales -are dissimilar".
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V. The Status of the "Fusion" Argument in Canada Today
In the Supreme Court of Canada's landmark judgment in Pettkus v Becker, 84 which entrenched the remedial constructive trust in Canadian jurisprudence, Justice Dickson, as he then was, explained that "[t]he great advantage of ancient principles of equity is their flexibility: the judiciary is thus able to shape these malleable principles so as to accommodate the changing needs and mores of society, in order to achieve justice".
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Although equity emphasizes the spirit and intent of law over more formal compliance with established rules or procedures and equitable principles may be shaped to fit the changing needs and mores of society, there are limits to their application. Equitable principles are not appropriately used in any situation in which there may be a need or desire for a novel application of law. Rather, they are properly limited by the parameters established via the maxims and principles of equity.
Maintaining a jurisprudential system that appropriately balances the certainty of law with the malleability of equity requires a delicate equilibrium that neither tilts too far toward taxonomy or arbitrariness. J emphasizes that "the maxims of equity can be flexibly adapted to serve the ends of justice as perceived in our days. They are not rules that must be rigorously applied but malleable principles intended to serve the ends of fairness and justice" at 151).
Part of the challenge of such a system is to stay true to the historical and doctrinal roots of common law and equitable doctrines, notwithstanding the administrative merging of law and equity and the resultant blurring of lines between legal and equitable doctrines over time. This challenge exists not only in Canadian law, but in every jurisdiction where the creation of some form of equity designed to ameliorate the rigour of the common law has played an important role in the shaping of modern legal discourse.
Writing in the early stages of the 20th century, American legal scholar Roscoe Pound postulated that traditional equity had been transformed over time into a decadent system of rules that destroyed its existence as a process of facilitating justice premised upon the measured use of judicial discretion. 86 Pound referenced a number of judgments that he believed reinforced his conclusion. What he failed to consider, however, was that the cases he referenced did not signify the decadence of equity, but instead were, as Walsh appropriately characterizes them, "illustrations of mistaken law applied by courts in apparent ignorance of the law involved, in no way indicating any decadence of equity". continuation of equitable principles without the chaos and inefficiency caused by maintaining separate jurisdictions for law and equity rather than bemoaning the decadence of equity and the crystallization of its principles into a rigid system of rules and precedent.
Better education about the implications of the statutorily mandated merger of law and equity would not only have prevented the types of erroneous judgments cited by Pound, but also those in Canson. Such a development would have also assisted in fulfilling Dean Pound's recommendation to be vigilant and fight for the survival of a strong and principled equity -an understanding of equity that facilitated justice by tempering law, where appropriate, with more benevolent and situationally-apposite equitable principles. 89 However, it would also have been a complete reversal of the trend that witnessed law schools in Canada and the United States move away from the teaching of substantive equity more than two generations ago.
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To the contemporary law student, "equity" is far more likely to be associated with a form of investment in corporate finance courses, a form of interest in land, or principles of fairness in administrative, constitutional, or employment law than as a complementary system to the common law. However, the traditional understanding of equity as complementing the common law still plays an important role in contemporary jurisprudence and needs to be appropriately recognized for its vital function. The function of equity is not fully comprehended when it is regarded solely as a method by which the rigours of the common law are tempered and its gaps filled, nor when it is seen as a competing, though complementary, system to the positive law. Equity is more appropriately and accurately understood when it is recognized as a 89. Pound, "Decadence", supra note 86 ("[w]e must be vigilant ... we must fight for our law. No less must we fight for equity. Law must be tempered with equity, even as justice with mercy. And if, as some assert, mercy is part of justice, we may say equally that equity is part of law, in the sense that it is necessary to the working of any legal system" at 35). 90. Refer back to the discussion, supra note 8.
process by which positive law is brought closer to the human condition.
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Equity is a way of facilitating justice in the broadest sense of the term 92 while providing sound parameters for the exercise of judicial discretion.
Equity works alongside law, supporting the latter where it is deficient and enabling it to better respond to the individual requirements of particular circumstances that the operation of its taxonomic tendencies hold in check. It occupies a complementary jurisdiction to law that supports and enhances it without being either inferior to the law or lesser in importance. 93 The development and situation-specific application of equitable principles provides law with a sense of humanity and context, which makes law more just. 94 In accomplishing these diverse tasks, equity does not replace law, but maintains a conceptual separation from it, all 91. Watt, supra note 11 ("[e]quity is not Utopian, it simply reaches beyond the routines of law towards the particularities of the human condition" at 243); see also Ryan, supra note 11 ("[e]quity is a process, but it is a process of a far broader and more important kind than procedure, even when this is taken in its widest possible sense. Equity viewed as a process accomplished the conversion of morality into law; procedure is merely the means of recognizing the conversion in a particular case ... " at 222). 92. Burke v Lfot Pty Ltd (2002), 209 CLR 282 (HCA)(Kirby J states that the "business" of equity is "the attainment of justice" at 324); see also Oleck, supra note 12 ("[e]quity, certainly in its historical moral sense, and hopefully in its administrative sense, is the principal technique thus far developed to make certain that law always will be readily adaptable for, and directed toward, the achievement of justice" at 44); Watt, supra note 11 ("[w]ithout equity, the law's story becomes all rules and no justice" at 45; and "[e]quity does not set out to produce an ideally righteous system … but it sets out to make the system of regular law more just" at 102-103); see also Ryan, supra note 11 ("[w]hat is necessary is to have some adequate grasp of Equity as a built-in dynamism necessary for progress in any system which purports to administer justice" at 217); Robert H Rogers, "A Lesson in Equity" (1915) 49:4 American Law Review 510 (" [l] egal justice is the law's attempt at approximate justice from the standpoint of social expediency … But the justice of equity, as originally intended and administered, was man's best attempt to arrive at real justice regardless of law or rule" at 535). 93. See supra note 17. 94. See the references, supra note 12.
the while harmonizing law with the needs and requirements of evolving social structures and relationships.
These effects did not disappear, nor were they meant to disappear, with the merger of legal and equitable jurisdictions. Rather, quite the opposite intent was facilitated. Once equitable principles were operational within common law courts, the inevitable bleeding of equity into the common law occurred 95 and, with it, the facilitation of more situationally-specific and appropriate methods of resolving conflict. New causes of action like unconscionability and breach of confidence were created specifically as a result of the jurisdictional merger of legal and equitable jurisdictions that allowed for their development. Meanwhile, the Supreme Court of Canada's recent judgment in Bhasin v Hrynew 96 and its articulation of a general, good faith standard in contract law indicates the continuation and expansion of this practice.
In Bhasin, the Supreme Court holds that the principle of good faith is a fundamental element of contract law. The court clearly and unequivocally articulates that "good faith contractual performance is a general organizing principle of the common law of contract". 97 Although the court recognizes that "Anglo-Canadian common law has resisted acknowledging any generalized and independent doctrine of good faith performance of contracts", 98 it nonetheless holds that the concept of good faith "underpins and informs the various rules in which the common law, in various situations and types of relationships, recognizes obligations of good faith contractual performance". 99 The court further recognizes that one "manifestation of this organizing principle of good faith, [is] that there is a common law duty which applies to all contracts to act honestly in the performance of contractual obligations". 100 Consequently, it would appear that, in the aftermath of Bhasin, parties to contractual dealings are implicitly understood to have duties of good faith towards each other in the execution of their contractual obligations. This development is an example of what can be described as "equitable bleed" -where concepts of equity are allowed to bleed into the common law and themselves become a part of the latter. In determining that good faith ought to be recognized as foundational to Canadian contract law, the Supreme Court in Bhasin sought to "develop the common law to keep in step with the 'dynamic and evolving fabric of our society'".
101 This is precisely the function that equity plays in keeping the common law current, relevant, and situationally-appropriate. Part of ensuring the Canadian law of contracts remains consistent with the evolving fabric of Canadian society is to ensure that contract law reflects not only the reasonable expectations of the parties, but also the moral underpinnings of dealings between individuals in a manner consistent with the expectations and mores of Canadian society as a whole. Expressly incorporating good faith into all contractual dealings entails the Supreme Court's recognition that contemporary Canadian society is disinclined to accept sharp dealing or attempts to evade responsibility as acceptable in contractual relationships. Parties are expected to live up to the obligations they expressly agreed to when they sign contracts.
Post-Bhasin, then, the principled foundation of Canadian contract law more closely resembles the law applicable to unjust enrichment or even breaches of fiduciary duty than it did previously. This is not to say that contract law is now to be understood as either giving rise to remedial constructive trusts, seen as analogous to fiduciary law, or indicating the substantive fusion of historic legal and equitable jurisdictions. Rather, it signifies that Canadian tolerance for breaching contracts has lessened. With this reduction in tolerance comes the recognition that it is appropriate for law to enlarge the range of relief to remedy breaches of contract in a manner akin to what was historically done in equity so long as doing so does not result in doctrinal impropriety or an improper blurring of the conceptual distinctions between historic legal and 101. Bhasin, supra note 96 at para 40. equitable jurisdictions.
Following the administration fusion of legal and equitable jurisdictions, the concepts of equity continued to complement and supplement the law just as they had when the common law and equity maintained their historically separate existence, but also to inform and modify the law where necessary while retaining their important conceptual separation from law. When both common law and equitable causes of action become available within a court with jurisdiction over both, procedural dilemmas and difficulties subsided, confusion abated, and the requirements of justice were better served.
Today, with the concurrent administration of the common law and equity in a unified court, the contemporary judge has a wider range of tools available to mete out situationally and doctrinally appropriate justice. This is to be celebrated, not sabotaged, even unintentionally, by the subordination of equitable doctrines to those of the common law as under a substantive merging of legal and equitable jurisdictions. As Chafee wrote almost 100 years ago:
[o]ur single court of law and equity is like a workman with numerous tools lying before him. For some tasks he may want to use either the hard blows of the action for damages or the flexible injunction, according to circumstances. For other jobs, like the suppression of battery, the injunction is [wholly unjustified, and] only damages [or prosecution will serve]. There remains, however, delicate work where damages are of no use and bound to do harm, and yet an injunction would produce admirable results. Under such circumstances, no sound argument exists for a refusal to employ the appropriate tool, merely because he can not use another tool which does not meet the need at all. So long as judges are not expressly prohibited from using such a legitimate remedy as the injunction for a purpose which it will effectually obtain, the non-existence of an action for damages should be immaterial. As it is the function of a factory to produce goods, so it is the function of courts to produce justice, and they should feel free to use for that object all or any of the means which long custom and legislation have placed at their disposal.
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VI. Conclusion
Although the Bhasin judgment appears to provide a clear indication of the continued presence and prominence of equitable principles in 102. Chafee, supra note 95 at 35.
Canadian law, the inconsistency between the Canson and Hodgkinson decisions has not been revisited and thereby remains an impediment to characterizing the current understanding and application of fusion in Canadian law. While Canson seems to evidence the Supreme Court of Canada's acceptance of the substantive merging of legal and equitable jurisdictions, the majority judgment in Hodgkinson retreats from Canson's subordination of equitable constructs to their common law counterparts. Instead, it founds liability in a manner that is consistent with equity's emphasis on conscience and adopts equity's interpretation of causation by abandoning reliance on considerations such as foreseeability, remoteness, and intervening act that played a significant role in Canson. This unaddressed inconsistency between these important judgments is a troubling source of confusion and uncertainty for the contemporary understanding of fusion in Canadian law. However, in light of what the Supreme Court has subsequently articulated in Bhasin, it would appear that the Supreme Court has gravitated away from the idea of substantive fusion that it articulated in Canson. That would be a significant advance for the evolving law in Canada.
While it appears that Canada continues to embrace the foundational principles of equity in its jurisprudence, there remain some nagging considerations revolving around the treatment of causation and the ability of litigants to select equitable versus common law causes of action without interference from the courts. One wonders whether the Canadian experience is a bellwether for other jurisdictions. Whether it is or is not, it nonetheless offers an important perspective on the merging of law and equity that is relevant to the administration of justice in contemporary law.
